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Headnote: The sanction of indefinite suspension is imposed for an attorney’s failure to
deposit a client’ s settlement funds into a trug account and then engaging in deceitful and
misleading communication concerning the settlement, violating Maryland Rules of
Professional Conduct (“MRPC”) 1.1, 1.3, 1.4,1.5, 1.15, 8.4(a), (c¢), (d) and M aryland Rule
16-609. Despite the fact that cases of misappropriation often w arrant disbar ment, indef inite

suspension is the proper sanction where the hearing judge found the conduct not to be
intentionally fraudulent.
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Pursuant to Maryland Rule 16-751" of the Maryland Lawyers’ Rules of Professional
Conduct (MRPC),? the Attorney Grievance Commission (the “Commission” or “Bar
Counsel”), acting through Bar Counsel, filed a petition for disciplinary action or remedial
action against Candace K. Calhoun, Esquire (“ Respondent”), charging her with violations
arising out of her representation of Mr. Paul E. Schell. With respect to the MRPC, the
petition alleged that respondent violated Rules 1.1 (Competence),® 1.3 (Diligence),” 1.4

(Communication),”> 1.5 (Fees),® 1.15 (Safekeeping Property),” 8.1 (Bar Admission and

! Maryland Rule 16-751 provides in pertinent part:

“(a) Commencement of disciplinary or remedial action. (1) Upon
approval of Commission. Upon approval or direction of the Commission, Bar
Counsel shall file a Petition for Disciplinary or Remedial Action in the Court
of Appeals.”

2 This Court adopted a new version of the Maryland Lawyer s Rules of Professional
Conduct, effective 1 July 2005. The M RPC sectionsapplicableto this case are substantially
similar to the sections they replaced. The MRPC sections quoted indicate the language in
effect at the time the charges were brought, i.e., prior to the 2005 version.

®Rule 1.1 provides:

“A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill, thoroughness
and preparation reasonably necessary for the representation.”

* Rule 1.3 provides:

“A lawyer shall act with reasonable diligence and promptness in
representing a client.”

®Rule 1.4 provides:

“(a) A lawyer shall keep aclient reasonably informed about the status
of a matter and promptly comply with reasonable requess for information.
(continued...)



*(...continued)
(b) A lawyer shall explain a matter to the extent reasonably necessary
to permit the client to make informed decisions regarding the repr esentati on.”

® Rule 1.5 provides in pertinent part:

“(a) A lawyer’sfee shall be reasonable. The factors to be considered
in determining the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the
questions involved, and the skill requisite to perform the legal service
properly;

(2) thelikelihood, if apparentto the client, that the acceptance of the
particular employment will preclude other employment by the lawyer;

(3) thefeecustomarily chargedinthelocality for similarlegal services,

(4) the amount involved and the results obtained,;

(5) thetime limitationsimposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the
client;

(7) the experience, reputation, and ability of the lawyer or lawyers
performing the services; and

(8) whether the feeisfixed or contingent.

(b) When the lawyer has not regularly represented the client, the basis
or rate of the fee shall be communicated to the client, preferably in writing,
before or within a reasonabl e time after commencing the representation.

(c) A fee may be contingent on the outcome of the matter for whichthe
serviceisrendered, exceptin a matter in which a contingent fee is prohibited
by paragraph (d) or other law. The terms of a contingent fee agreement shall
be communicated to the clientin writing. The communication shall state the
method by which the fee is to be determined, including the percentage or
percentages that shall accrue to the lawyer in the event of settlement, trid or
appeal, litigation and other expenses to be deducted from the recovery, and
whether such expenses are to be deducted before or after the contingent feeis
calculated. Upon conclusion of a contingent fee matter, the lawyer shall
provide the client with a written statement stating the outcome of the matter,
and, if thereisarecovery, showing the remittance to the client and the method
of its determination.”

"Rule 1.15 provides:

“(a) A lawyer shall hold property of clients or third persons that isin
(continued...)



Disciplinary Matters),® 8.4(a), 8.4(c), 8.4(d) (Misconduct)® and Maryland Rule 16-609

’(...continued)

a lawyer’ s possession in connection with a representation separate from the
lawyer’s own personal property. Funds shall be kept in a separate account
maintained pursuant to Title 16, Chapter 600 of the Maryland Rules. Other
property shall beidentified as such and appropriately safeguarded. Complete
records of such account fundsand of other property shall bekept by the lawyer
and shall be preserved for a period of five years after termination of the
representation.

(b) Upon receiving funds or other property in which a client or third
person hasaninterest, alawyer shall promptly notify the clientor third person.
Except as stated in this Rule or otherwise permitted by law or by agreement
with theclient, alawyer shall promptly deliver to the client or third person any
fundsor other property that the client or third personisentitled to receiveand,
upon request by the client or third person, shall promptly render a full
accounting regarding such property.

(c) When in the course of representation a lawyer isin possession of
property in which both the lawyer and another person claim interests, the
property shall be kept separate by the lawyer until there is an accounting and
severance of their interests. If a dispute arises concerning ther respective
interests, the portion in dispute shall be kept separate by the lawyer until the
dispute isresolved.”

8 Rule 8.1 provides:

“An applicant for admission or reinstatement to the bar, or alawyer in
connection with a bar admission application or in connection with a
disciplinary matter, shall not:

(a) knowingly make afdse statement of material fact; or

(b) fail todiscloseaf act necessary to correct a misapprenens on known
by the person to have arisen in the matter, or knowingly fail to regpond to a
lawful demand for information from an admissions or disciplinary authority,
except that this Rule does not require disclosure of information otherwise
protected by Rule 1.6.”

° Rule 8.4 provides in pertinent part:

“It is professional misconduct for alawyer to:
(continued...)



(Prohibited Transactions)'® as adopted by M aryland Rule 16-812.
Pursuant to Maryland Rule 16-752(a),** we referred the matter to Judge Frederick C.
Wright, 111 of the Circuit Court for Washington County for an evidentiary hearing and to

make findings of factand conclusionsof law in accordance with Maryland Rule 16-757(c).*

%(...continued)

(a) violate or attempt to violae the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the acts of
another;

(c) engage in conduct involving dishonesty, fraud, deceit or
mi srepresentation;
(d) engageinconduct thatisprejudicial to the administration of justice;

1 Maryland Rule 16-609 provides:

“Anattorney or law firm may not borrow or pledge any funds required
by these Rules to be deposted in an attorney trust account, obtain any
remuneration from the financial institution for depositing any funds in the
account, or use any fundsfor any unauthorized purpose. Aningrumentdrawn
on an attorney trust account may not be draw n payabl e to cash or to bearer.”

"' Maryland Rule 16-752(a) states:

“(a) Order. Upon thefiling of aPetition for Disciplinary or Remedial
Action, the Court of Appeals may enter an order designating a judge of any
circuit court to hear the action and the clerk responsible for maintaining the
record. The order of designation shall require the judge, after consultation
with Bar Counsel and the attorney, to enter a scheduling order defining the
extent of discovery and setting dates for the compl etion of discovery, filing of
motions, and hearing.”

2 Maryland Rule 16-757(c) providesin pertinent part:

“(c) Findings and conclusions. The judge shall prepare and file or
(continued...)



On July 15, 2005, Judge Wright held a hearing and on September 21, 2005, issued findings
of fact and conclusions of law, in which he found by clear and convincing evidence that
respondent had violatedMRPC 1.1, 1.3, 1.4, 1.5, 1.15, 8.4(a), (c), (d) and M aryland Rule 16-
609. Respondent, pursuant to Maryland Rule 16-758(b),** filed exceptionsto Judge Wright’s

findings.

The charges in this matter arose out of respondent’s representation of M r. Schell in
a sexual harassment action. Judge Wright made the following factual findings and
conclusions of law, dictating them into the record pursuant to Rule 16-757(c):

“I'm going to start with the petition because the allegations are
avermentsthat[] . . . if proven by clear and convincing evidence, then would
be applied to the various rules of ethics that [Bar Counsel] alleges had been
violated by Ms. Calhoun. Then I’m going to go back and spend sometimein
another review of therecord toindicatewhy | feel thereis supporting evidence
of the various averments that are in the petition.

12(...continued)

dictate into the record a statement of the judge’s findings of fact, including
findingsasto any evidence regarding remedial action, and conclus onsof law.
If dictated into the record, the statement shall be promptly transcribed.”

¥ Maryland Rule 16-758(b) provides in pertinent part:

“(b) Exceptions; recommendations. Within 15 days after service of
the notice required by section (a) of this Rule, each party may file (1)
exceptions to the findings and conclusions of the hearing judge and (2)
recommendations concerning the appropriate disposition under Rule 16-
759(c).”



“And | would find from a review of the proceedings on July the
fifteenth and considering your respective proposals and argument that the
Attorney Grievance Commission has met its burden of proving by clear and
convincing evidence that the respondent was admitted to the Bar of the Court
of Appeals of Maryland on June 25, 1997. Respondent was also admitted to
the bars of West Virginia and Pennsylvania.

“During times relevant to this petition, Ms. Calhoun maintained an
officefor the practice of law in Cumberland, Maryland. Onor about ... May
of 1999 Paul Schell consulted M s. Calhoun concerning an employment rel ated
matter. Ms. Calhoun, the respondent, advised Mr. Schell that he had a claim
against hisformer employer for sexual harassment.

“InMay of 1999 therespondent wasengaged by M r. Schell to represent
him with regard to his claim against his former employer. The attorney and
client then entered into a representation agreement.* The terms of which

4 The representation agreement between respondent and Mr. Schell provides, in
pertinent part:

“In general, |1 will incur various costs and expenses in performing legal
services under this agreement. Y ou must agree to pay for those costs and
expenses in addition to the legal feeson a monthly basis. Legal fees will be
calculated on the following:

| WILL REQUIRE A $5,000.00 RETAINER TO INITIATE
LEGAL SERVICE.

IWILL CHARGEFORMY TIMEIN MINIMUM AMOUNTS
OF 1/10HOUR AT $150.00 AN HOUR.

IN THE EVENT THIS MATTER IS SUCCESSFULLY
LITIGATED, THE APPLICABLE FEE WILL BE THE
GREATER OF THE TOTAL HOURLY LEGAL SERVICE
FEEPLUS20% OF ANY MONETARY RECOVERY OR40%
OF ANY MONETARY RECOVERY.

IN THE EVENT THISMATTER ISNOT SUCCESSFULLY
LITIGATED, THE APPLICABLE FEE WILL BE THE
TOTAL HOURLY LEGAL SERVICE FEE, WHICH DOES

(continued...)



were communicated to the client in writing.

“The agreement called for a retainer of Five Thousand Dollars to be
earned at the rate of aHundred and Fifty Dollars per hour and represented that
thefinal feewould beif the matter was successfully litigated the greater of the
total hourly fee plus twenty percent or forty percent of any monetary recovery.

“The agreement al so represented that if the matter was not successfully
litigated the attorney would receive an hourly fee. The agreement is silent as
to what would be considered a successful litigation.

“This agreement was prepared, of course, by Ms. Calhoun as an
attorney, professional, and she’s expected to know what the expectations of a
client are in any type of employment between the two of them. So the terms
of this employment contract, if you will, were best known to Ms. Calhoun as
to what they meant. And there was no further explanation, | guess, made by
Ms. Calhoun to Mr. Schell as to what successful litigation is. Does that
successful litigation mean day in court, verdict for plaintiff? Successful
litigation mean settlement prior to that date?

“Recovery by way of settlement can certainly be successful asfar asthe
clientisconcemed. Now Mr. Schell had no idea what successful litigation
meant. Those are terms that are legal.

“The agreement called for the complainant, Mr. Schell, to pay all
litigation costs. The agreement stated that Ms. Calhoun would provide
monthly statements to her client after the Five Thousand Dollar retainer was
depleted.

“Respondent, however, failed to provide the expected monthly
statements. Now | know there is a conflict as to whether certain statements
were, in fact, sent. Mr. Schell indicated he didn't receive anything until, |
believe, March of 2003. Ms. Calhoun and her witness indicated that certain
statements were, in fact, sent on amonthly basis.

14(...continued)
NOTINCLUDEOUT OF POCKET COSTSAND EXPENSES.
COSTS AND EXPENSES WILL BE CHARGED IN
ADDITION TO THE SUCCESS OR FAILURE OF THE
LITIGATION OF THISACTION.

Costs and expenses commonly include filing fees, court reporter fees, long
distance telephone call fees, postage, photocopies, faxes, subpoenas,
depositionsand other out of pocket costs and expenses. Y ou must also agree
to pay, if necessary, transportation and will be charged the hourly rate for the
time the attorney spends traveling.”



“I am not making any finding of fact as to whether these statements
were or were not sent. [I’'m assuming that they were sent. But they are
certainly, again, not what would have been expected in any attorney/client
relationship to meet the agreement or contractual definition of monthly
Statements.

“The control is in the hands of the attorney. And there is an
expectation, | believe, that in thissituation any monthly statementswould have
been detailed indicating fees earned, costs paid in furtherance of litigation as
charges and then a statement as to monies paid by client, receved by counsel
to be applied to feesearned. That was not done. So there’s afailure of Ms.
Calhoun to provide the expected monthly detailed statements.

“On or about May nineteen, 1999 Mr. Schell paid Ms. Calhoun a Five
Thousand Dollar retainer. On or about June the eighth, 2001 the respondent
representedto Mr. Schell that he had fundsleft in hisretainer butan additional
payment of Five Thousand Dollars would be necessary to cover the costs of
depositions. And | would find that [] is sustained by clear and convincing
evidencethat there was a discussion between Ms. Calhoun and Mr. Schell that
she needed an additional Five Thousand Dollarsto cover costs of depositions
that had not yet occurred.

“Then. .. on or about June the eighth, the complainant, Mr. Schell paid
Ms. Calhounthisother Five Thousand Dollars. Ms. Calhoun failed to deposit
the funds received from Mr. Schell in a properly designated attorney trust
escrow account.

“Respondent continued to represent Mr. Schell throughout the years of
1999, 2000, 2001, 2002. So the attorney/client relationship continued. When
we say represent that means that the attorney/dient relationship continued
duringthose years and there were, again, expectations by Mr. Schell that what
Ms. Calhoun would be doingwould be beneficial to him . . . hopefully leading
to a successful conclusion of the litigation.

“In April of 2000 Ms. Calhoun filed acharge of discrimination with the
Equal Employment Opportunity Commission. A rightto suewasissued. Then
[on] August eleventh of 2000 respondent filed acomplaint in the United States
District Court for Maryland, which alleged that the former employer had
engaged in discrimination based on sex and sought Seven M illion Dollarsin
damages.

“Again, it's shown by clear and convincing evidence that during this
timeof representation and attorney/client rel ationship in the movement of and
responsibility of the attorney to move the litigation forward to . . . or the
conflictforward to successful conclusion and theexpectation that whatever an
attorney does and bills another person for, it is not just spending of time that



one can assess againg somebody, it is doing something that’s productive.
However, during this period Ms. Calhoun failed to interview or depose any
potential witness.

“There was no interviewing, no investigation by Ms. Calhoun, as
attorney, with the expected knowledge as to what has to be proven to sustain
a claim in Federal court for discrimination. She’sthe onethatis expected by
a client in this situation; it's the attorney who's expected to be the
knowledgeable person as to what evidence, what type of presentation is
necessary. Yet, she did not interview any potential witness.

“Also, during the representation Ms. Calhoun failed to keep Mr. Sc hell
informed concerning the accrual of fees. Again, not found by this Court to be
detail ed statements that would be expected to beunderstood by alayman as to
the accrual of fees.

“During the representation I would find by clear and convincing
evidence, Ms. Calhoun did mislead Mr. Schell concerning amounts owed and
the manner in which she applied the payments. There are many ways to
mislead. One can mislead by what one says. One can mislead by what one
does. And one can mislead by silence and lack of communication.

“Mr. Schell wasmislead [sic] in his expectationsasto what he’ s paying
for, what services he was paying for-how they wereto be . . . how they were
actually accomplished, what was being done. The client has | would say [a]
right but certainly | talk aéout expectations and I’ m using that term as aright
in the administration of justice and relationships betw een attorneys and client.
The client has to be made aware on a regular basis as to the satus of one’'s
case and the status of one’s monetary expectations, costs.

“During the representation Ms. Calhoun failed to keep Mr. Schell
informed concerning the accrual of litigation costs for which he was
responsible.

“On or about November, 2001-now we’re getting to the matter of the
settlement, Ms. Calhoun recommended that M r. Schell accept an offer of Eight
Thousand Dollarsto settle the case. Again, advice, providing adviceto one’s
client. Ms. Calhoun advised Mr. Schell to settle for Eight Thousand Dollars.

“Howev er, shedid not advise M r. Schell that fees had accruedin excess
of that amount. Based on the advice and recommendations [|] Mr. Schell
agreed to accept the offer. But hedidn’t do it with full knowledge of how Ms.
Calhoun was going to apply the Eight Thousand Dollars.

“A settlement is a settlement . . . is an agreed conclusion of litigation.
And I would find that Mr. Schell was unaware when he accepted an Eight
Thousand Dollar settlement that he was going to owe Ms. Calhoun any more
monies but for any costs of litigation that may have been expended.



“It can be argued that any settlement is successful litigation. And I
think to the lay person, incidentally to one who’s a mechanic, he felt that his
litigation was successful in settling for Eight Thousand Dollars. He didn’t
know that, in fact, it wasso unsuccessful that he w as going to get another bill,
which is misleading. Again, . . . the authority and the power was with Ms.
Calhoun, the power to inform and keep the client truthfully informed.

“February twentieth, 2002, on or about, a check was received and
settlement papers were signed. But a check was received in the amount of
Eight Thousand Dollars from the attorney representing the defendant in the
Federal litigation.

“Ms. Calhoun failed to deposit those funds, which were settlement
funds, that were for the benefit of her client, failed to deposit those funds in a
proper attorney trust escrow account. She deposited itinstead into a personal
account, a different account than the original Five Thousand or the second
Five Thousand retainer, purely personal. Her home address, not even her
office address, her home address on the account.

“So she co-mingled trust funds with personal funds. Ms. Calhoun failed
to promptly account for the funds received and failed to advise Mr. Schell in
a timely manner that she had disbursed the settlement funds to herself.

“And it was not until March of 2003 after many requests by Mr. Schell
that Ms. Calhoun finally informed Mr. Schell of the paper trail, | guess, of the
Eight Thousand Dollars, where the Eight Thousand Dollarswent and what she
was going to apply it to. And included in this response was in essence a
statementor bill for an additional Nine T housand Five H undred Dollars of fees
for services and for costs.

“The Court finds with clear and convincing evidencethat Ms. Calhoun
failed to keep Mr. Schell informed concerning the status of litigation. And
then with the March 2003 correspondence from Ms. Calhoun, as attorney, to
her client, she did attempt to collect funds . . . from Mr. Schell for which he
was not responsible under the terms of the retainer agreement.

“I would find by clear and convincing evidence that the fees that were
charged by way of this final March 2003 statement were excessive and
unreasonable. And that by these acts and admissions [or omissions] Ms.
Calhoun has violated certain Maryland Rules of professional conduct and
Maryland Rules.

“[There is] . . . clear and convincing evidence to support these
conclusonsof law:

“That she violated Rule 1.1, competence where alawyer shall provide
competent representation to a client. Competent representation requires the
legal knowledge, skill, thoroughness and preparati on reasonably necessary for
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the representation.

“Throughout all of these rules the term is used as to reasonableness.
And I would find that there was a failure to reasonably provide the
representation that was expected by Mr. Schell.

“I would find that the dear and convincing evidence supports a
violationof Rule 1.3, diligence. A lawyer shall act with reasonable diligence
and promptnessin representing a client.

“1 would find that there is support by clear and convincing evidence of
a violation of Rule 1.4, communication. Lawyers shall keep a client []
reasonably informed about the status of a matter and promptly comply with
reasonabl e requeds for information.

“A lawyer shall explain amatter to the extent reasonably necessary to
permit theclient to makeinformed decisionsregarding therepresentation. The
events surrounding the settlement certainly would show that there’s a
substantial violation of Rule 1.4.

“I would find by clear and convincing evidence there was a violation
of Rule 1.5, fees. A lawyer’sfee shall be reasonable. There's certain factors
that are . . . determinative of reasonableness.

“It was unreasonable to charge the fees that were evidenced by the
March 2003 statement. Now there . .. hastobea, I'll usetheword reasonable
again, but there has to be in the dialogue, communication, between a
professional person, attorney at law, and one’ sclient. There cannot beataking

of advantage of. And | think that there was . . . Mr. Schell was taken
advantage of by Ms. Calhoun.
“You can’t . . . build up fees and then recommend a settlement that is

going to be used as a fund for fees that are built up and not being productive
forthe client. Y ou can't build up Ten/Fifteen Thousand Dollarsin fees by just
time. Charging somebody for one tenth of an hour or twotenths of an hour or
three tenths of an hour or haf an hour, whatever it might be, just because you
spent time on it. Again, that’s amatter of control by the individual attorney
and the expectation is that attorneys are going to be honest in that they will be
charging for work done to enhance the interests of one’s client.

“Soyou can’'t have your cake and eat it, too, inthis. . . type of situation.
You cannot say that . . . | deserve these fees of Ten Thousand and Fifteen
Thousand Dollars because | have spent time [o]nit. But then as part of my
representation |’ ve also advised my client to accept a small amount of money
and then turn around and charge the client purely on time.

“This . . . situation was successfully litigated when you have a
settlement that is successful litigation as far as the client is concerned. And
that’s the important part. . . . [W]hat's important here is what the client
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expects. So these fees were unreasonable. The fees that were charged to him
were unreasonable.

“There was a failure and this is recognized, there was a failure of Rule
1.15 and that’s the safekeeping of property by the deposits of the Five
Thousand and the Five Thousand not into trust accounts but, most especially,
the failure to deposit the Eight Thousand Dollars in a trust account, escrow
account, and co-mingling with personal funds. . . . [Y]ou can’t explain that
away. Every attorney knows that.

“That is a requirement and there have been . . . statements from the
Court of Appeds in many, many, many, many cases about problems that
attor neys get into when they co-mingleclient’ sfundswith their personal funds
... or personal account. And this Eight Thousand Dollars was client funds,
client money. It’sexpected to be client money.

“All of [these] violations lead to the conclusion that there was
professional misconduct, a violation of 8.4. Throughout this relationship
between Ms. Calhoun as attorney and Mr. Schell as client . . . there was a
failure to communicate properly. Again, I think that he was taken advantage
of and I guess it is best shown by the attempt to collect monies and to charge
a late fee and interest when they were not really earned by the contractand I
think that’s misconduct because it is conduct that is prejudicial to the
administration of justice and the expectation of attorney . . . of what we expect
as professional conduct and ethics.

“Now I do not find by clear and convincing evidence thatthere was any
false representation by Ms. Calhoun to bar counsel ™

“There was a violation of Maryland Rule 16-609 that prohibited
transactions. And | think that has been . . . accepted by Ms. Calhoun.”
[Emphasis added.]

Bar Counsel takes no exceptions to the hearing judge’s findings of fact and
conclusions of law and recommends disbarment. On October 27, 2005, respondent filed

numerous exceptions to the hearing judge’s findings, discussed infra.

»MRPC 8.1.
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STANDARD OF REVIEW

This Court hasorigina and completejurisdiction over proceedingsinvolving attorney
discipline. Attorney Grievance Comm’nv. Zuckerman, 386 Md. 341, 363, 872 A.2d 693, 706
(2005) (citing Attorney Grievance Comm’n v. James, 385 Md. 637, 654, 870 A.2d 229, 239
(2005); Attorney Grievance Comm ’'nv. O ’Toole, 379 Md. 595, 604, 843 A.2d 50, 55 (2004)).
The hearing judge’ s findings must be supported by clear and convincing evidence.
Zuckerman, 386 Md. at 363, 872 A.2d at 706 (citing Attorney Grievance Comm 'n v. Gore,
380 Md. 455, 468, 845 A.2d 1204, 1211 (2004)); Maryland Rule 16-757(b) (“ The petitioner
has the burden of proving the averments of the petition by clear and convincing evidence.”).
We will accept a hearing judge’s findings of fact unless we find that they are clearly
erroneous. Attorney Grievance Comm 'n v. Weiss, 389 Md. 531, 545, 886 A.2d 606, 614
(2005); Zuckerman, 386 Md. at 363, 872 A.2d at 706. And any conclusions of law made by
the hearing judge are subject to our de novo review. Weiss, 389 Md. at 545, 886 A.2d at 614;
Zuckerman, 386 Md. at 363, 872 A.2d at 706.

DISCUSSI ON

After athoroughreview of therecord we find that Judge Wright’sfindings of fact and
conclusions of law are supported by clear and convincing evidence. Respondent asserts
twenty-one separate exceptions. 1 and 2 concern due process rights, 3 through 17 are

exceptionsto findings of fact, and 18 through 21 are exceptions to both findings of fact and

13



conclusionsof law. We will address the exceptions, consolidating a number of them due to
similar subject matter, and deny them.

A. Respondent’s Exceptions Based on the Alleged Violation
of Her Due Process Rights.

Exceptions 1 & 2: Respondent contends that her constitutional right to due process of
law wasviolated “ by an ex parte communication which resulted in public charges being filed
for disciplinary action based upon an erroneous recommendation by the Peer Review Panel
...." and “by the Peer Review Panel’s failure to consider a Panel member’ s vote to dismiss
all charges against Respondent.” In addition, respondent asserts that both Maryland Rules
16-723 and 16-754(b) are “unconstitutional as [they] preclude[] enforcement of the ex parte
rule which protects a party’s constitutional rights.”

Respondent claimsthat, during the Peer Review process, Bar Counsel communicated
with a panel member or members via a letter and indicated that respondent had failed to

agreeto aConditional Diverson Agreement.'® Respondent’ scontention that her due process

'® Asnoted by Judge Harrell, writing for the Court in Attorney Grievance Commission
v. Lee, 387 Md. 89, 874 A.2d 897 (2005):

“A Conditional Diversion Agreement is an agreement, voluntarily
entered into by Bar Counsel and the respondent attorney, that allows the
attorney to avoid disciplinary sanctions if he or she acknow ledges that he or
she engaged in conduct that constitutes professional misconduct and agreesto
appropriate remedial conditions, such as restitution, treatment of physical or
mental conditions, specific legal education courses, and/or a public apology.

Md. Rule 16-736. The Agreement must be approved by the Commission, and

may berevoked if therespondent attorney failsto comply with the Agreement

or engages in further conduct that would constitute professional misconduct.
(continued...)
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rights were violated by such alleged ex parte communication at the peer review level of this
proceeding is without merit. Maryland Rule 16-754(b) states that “[i]t is not a defense or
ground for objection to a petition that procedural defects may have occurred during
disciplinary or remedial proceedingsprior to the filing of the petition.” The Court discussed
thisissuein Attorney Grievance Commission v. Harris, 310 Md. 197, 528 A.2d 895 (1987),
in which wefound that “any irregularity in the proceedings before the Inquiry Panel and the
Review Board ordinarily will notamount to adenial of due process, aslong asthe lawyeris
given notice and an opportunity to defend in afull and fair hearing following the institution
of disciplinary proceedings inthisCourt.” Id. at 202, 528 A.2d at 897; Attorney Grievance
Comm 'nv. Lee, 387 Md. 89, 114, 874 A.2d 897, 912 (2005); Attorney Grievance Comm 'n
v. Braskey, 378 Md. 425, 442, 836 A.2d 605, 615-16 (2003). Itisundisputed that respondent
was given notice and an opportunity to defend in a hearing before Judge Wright on July 15,
2005, and before this Court on February 6, 2006. Therefore, we find no violation of
respondent’ s due process rights.

Respondent’s assertion that Maryland Rules 16-723 and 16-754(b) are
unconstitutional is also without merit. As stated supra, respondent had the opportunity to
defend herself in afull and fair hearing after the peer review process. See Lee, 387 Md. at

114, 874 A.2d at 912 (“[A]ny concerns that a respondent attorney has been prejudiced by

18(...continued)
1d.”

387 Md. at 106 n.18, 874 A.2d at 907 n.18.
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false statements made during the Peer Review process are ameliorated by the fact that the
respondent attorney ultimately will have the opportunity to confront the complainant, under
oath, at an evidentiary hearing.”).

In the case sub judice, respondent is concerned about an alleged ex parte
communication between Bar Counsel and the Peer Review Panel. She asserts that such ex
parte communication influenced the Peer Review Panel to recommend the filing of public
charges based upon a supposed erroneous allegation that she failed to agree to the
Conditional Diversion Agreement. Respondent arguesthat theconfidentiality imposed upon
the proceedings via Maryland Rule 16-723 and Maryland Rule 16-754(b) makes the rules
unconstitutional because it precludes her from introducing evidence from the peer review
proceedings to support her argument.

Judge Harrell, writing for the Courtin Lee, opined on the purpose of the peer review
process:

“The purpose of the Peer Review process is to provide an open and

frank environment in which the partiesand complainant will feel comfortable

to ‘put it all on the table’ in the hopes that they may be able to work, in an

informal and cooperative manner, toward amutually acceptable solution. This

environment, however, isaccomplished only by allowing both the respondent
attorney and complainant the ability to make otherwise conciliatory or

potentially inculpatory statementsin seeking a mutual solution, without the
fear that those statements may be used against him or her at a later hearing.

“Despite the common sense appeal of permitting use of statements
made during the Peer Review process to expose later incondstencies or
intentional misrepresentations, we conclude that the better course is to
declaim, borrowing and mutating somewhat a currently popular advertising
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slogan, ‘what happens in Peer Review stays in Peer Review.” The
comprehensive and sweeping language of Md. Rule 16-723(a) reflects our
conclusionthat the Peer Review processwill only be effectiveif al/ statements
made at a Peer Review Panel meeting areinsulated from subsequentdisclosure
in the remaining stages of the attorney grievance process.”
387 Md. at 112-13, 874 A.2d at 911. While Lee was concerned with the admissbility at
an evidentiary hearing of statements made during the Peer Review process and not an ex
parte communication, as in the casesub judice, the Court’ s reasoning is applicable in both
instances.
Furthermore, it should be noted that all ex parte communications are not prohibited
during the course of the Peer Review process. Maryland Rule 16-743(d) states:
“Except for administrative communicationswith the Chair of the Peer Review
Committee and as allowed under subsection (c)(1) as part of the peer review
meeting process, no member of the Panel shall participate in an ex parte
communicationconcerning the substance of the Statement of Charges with Bar
Counsel, the attorney, the complainant, or any other person.” (Emphasis
added.)
The Rule allows ex parte communication between the parties and the Peer Review Panel
concerning subject matter other than the substance of the Statement of Charges. An ex parte
conversation concerning whether or not respondent agreed to a Conditional Diversion
Agreement does not concern the substance of the Statement of Charges.
For the aforementioned reasons these exceptions are denied.
B. Respondent’s Exceptions to the Hearing Judge’s Factual Findings.
Exceptions 3, 6, 7, 8, 9, 10 & 11: Respondent filed exceptionsto a number of Judge

Wright's findings of fact which concerned respondent’s failure to keep Mr. Schell
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sufficiently informed concerning the accrual of fees throughout the course of the
representation. These exceptionsto Judge Wright’ sfactual findingsarise out of respondent’s
erroneousbelief inasupposed contradictioninthe hearing court’ sfindingswhich respondent
expresses as “the hearing judge’ s irreconcilable and contradictory factual finding that Mr.
Schell received the monthly statementsapprising him of hisfinancial statuseven though they
were not the expected detail ed monthly statements, but rather were short statementsapprising
him of hisfees.”

In order to clarify the confusion raised by respondent’s exceptions, it is necessary to
reconcile what was actually said in the findings of fact and conclusions of law with
respondent’ s interpretation. Judge Wright stated:

“The agreement called for the complainant, Mr. Schell, to pay all
litigation costs. The agreement stated that Ms. Calhoun would provide
monthly statements to her client after the Five Thousand Dollar retainer was
depleted.

“Respondent, however, failed to provide the expected monthly
statements. Now | know there is a conflict as to whether certain statements
were, in fact, sent. Mr. Schell indicated he didn’t receive anything until, |
believe, March of 2003. Ms. Calhoun and her witness indicated that certain
statements were, in fact, sent on a monthly basis.

“I am not making any finding of fact as to whether these statements
were or were not sent. 1I'm assuming that they were sent. But they are
certainly, again, not what would have been expected in any attorney/client
relationship to meet the agreement or contractual definition of monthly
statements.

“The control is in the hands of the attorney. And there is an
expectation, | believe, thatin thissituation any monthly statementswould have
been detailed indicating feesearned, costspaid in furtherance of litigation as
charges and then a statement as to monies paid by client, received by counsel
to be applied to feesearned. That was not done. So there’'s afailure of Ms.
Calhoun to provide the expected monthly detailed statements.”
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There isno “irreconcilable and contradictory factual finding” in Judge Wright’s statement.
The meaning is clear. Judge Wright, as the hearing judge, found that whether or not
statements were actually sent wasirrelevant. The statementswhich respondent asserted were
sent were inad equate to satisfy respondent’ s responsibility to her client.” Respondent failed
to keep Mr. Schell informed of the accrual of fees, misled him asto amounts owed, asto how
she was applying payments, and asto how his settlement would be calculated in regards to
any fees owed.
These exceptions are denied.

Exception 4. Respondent excepts to the hearing judge’s finding that “[i]n April of

" Therecord reflects that nineteen “ statements’ may have been sent by respondent to
Mr. Schell from September 10, 2000, to August 9, 2002. The June 2001 and June 2002
statements are missing from the record and the December 2001 statement is consolidated
with the January 10, 2002, statement, as are the May and July 2002 statements with the
August 9, 2002, statement. These communications from respondent to Mr. Schell do not
satisfy an attorney’ sresponsibility to keep their client adequately informed. The majority of
these letters are substantially identical in form, with the exception of dollar amounts. For
example, the October 11, 2000, letter reads as follows:

“Dear Paul:

Please be advised that your feesfor September are $165.00.
Very truly yours,

Candace K. Calhoun”

We agree with the hearing judge that there was “a failure of Ms. Calhoun to provide the
expected monthly detailed statements.”
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2000 Ms. Calhoun filed a charge of discrimination with the Equal Employment Opportunity
Commission.”*® Respondent contends that the discrimination charge was filed on or about
February 2000. Therecord containsacover letter dated February 19, 2000, from respondent
to the EEOC concerning the charging documents, however, in Mr. Schell’s deposition he
indicatesthat he signed the charging document on March 1, 2000, andmailed itto the EEOC
on that same day. In any case, the exact date on which the EEOC claim was filed is not
dispositive of this exception. Respondent began representation of Mr. Schell in May of
1999. Respondent did not fileaclaim with the EEOC until either February, March, or April
of 2000. For the purpose of this case, whether respondent waited nine, ten, or eleven months
to file the charge isinconsequential.

This exception is denied.

Exception 5: Respondent exceptsto thehearingjudge’ sfinding that respondent”failed
to interview or depose any potential witness.” Respondent argues that she “secured
numerous witness statements from Mr. Schell, that Mr. Schell had obtained in order to save
him money.” Respondent’s contention does not dispute the hearing judge’ s statement. Itis
evident from the record that respondent did not interview any potential witnesses and the
only deposition taken was of Mr. Schell.

This exception is denied.

18 Judge Wright most likdy obtained the April date from aletter from respondent to
Mr. Schell, dated April 26, 2000, which indicates that the EEOC claim was filed, but does
not indicatethe date on which it was filed.
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Exceptions 12 & 13: Respondent excepts to the hearing judge’ s finding that “Ms.
Calhoun failedto deposit those funds, which were settlement funds, that were for the benefit
of her client, failed to deposit those fundsin a proper attorney trust escrow account” and that
respondent “co-mingled trust funds with personal funds.” Respondent argues that the
$8,000.00 settlement was for “fees earned” and therefore she could deposit the money into
her “office account.”* A review of the record shows that the settlement funds were not
deposited into a proper trust account and were co-mingled with personal funds. We find
Judge Wright’sfindings to be supported by clear and convincing evidence.

These exceptions are denied.

Exceptions 14 & 15: Respondent excepts to the hearing judge’s finding that “Ms.
Calhoun failed to promptly account for the fundsreceived and failed to advise Mr. Schell in
atimely manner that she had disbursed the settlement fundsto herself” and that “it was not
until March of 2003 after many requestsby M r. Schell that Ms. Calhoun finally informed Mr.
Schell . .. where the Eight T housand Dollars went and w hat she was going to apply it to.”
Respondent again argues that these findings are factually incorrect because of the hearing
judge’s “irreconcilable and contradictory factual finding that Mr. Schell received monthly
statements apprising him of his financial status even though they were not ‘the expected

detailed monthly statements,” but rather were short statements apprising him of his fees,

9 For the purposes of the disciplinary rules, respondent’s “office account” is
indistinguishable from a personal account.
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except for one detail ed statement received in June 2001” and that such statementsshow that
respondent “did promptly account for the funds and advised Mr. Schell in a timely matter
[sic] that the funds were disbursed to herself.” We discussed supra the insufficiency of the
monthly “statements” which respondent supposedly sent to Mr. Schell. In addition, the
statements make no mention of the $8,000.00 settlement amount and any “detailed”
statement received in June 2001 would not have covered the settlement funds, as such funds
were received on or about February 20, 2002.

These exceptions are denied.

Exception 16: The hearing judge found that respondent “failed to keep Mr. Schell
informed concerning the status of [the] litigation.” Respondent takes exception to this
finding based on the aforementioned monthly “statements” and a number of letters from
respondentto Mr. Schell which are contained in therecord, “including letters explaining that
Respondent had not yet received the final document which dismissed the case.” Aswe have
discussed, the statementswereinsufficient to keep Mr. Schell properly informed of the status
of the litigation. Judge Wright did not find that the additional |etterswere, on their own,
sufficient to keep Mr. Schell properly informed concerning the status of the litigation. In
fact, Judge Wright specifically found that the letters from respondent to Mr. Schell
“explaining that Respondent had not yet received the final document which dismissed the
case” were misrepresentations. Judge Wright stated:

“But then there iscommunication from Ms. Calhoun to her client, which | can
only findis misrepresentative. Because. . . then March thirty-one, 2002 Mr.
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Schell did receiveacopy of aletter from Ms. Calhoun to Judge Legg and the
letter advised Judge L egg that the parties have consummated the settlement.

“A note at the bottom of the page informs Schell, among other things,
that the respondent received a fina signed agreement which was sent on
March twenty-seventh, 2002 and that she will do afinal computation of fees
and costs and expenses.

“As of May nine, 2002 Schell had not received an accounting from
respondent. On or about May nine, 2002 Schell received another letter in
response to his recent telephone call. This letter informed Schell that Ms.
Calhoun hasnot received the dismissal from the Federal Courtinregardsto his
case and that once she receives this notice respondent would send the final
computation of hisinvoice.

“Respondent also informed Schell in this letter that the Court usually
allows an additional thirty days beforeit officially dismissesthe case. Those
are facts that | would find. And they’re just absol utely . . . absolutely wrong
to the extent that the Court had already dismissed the case. Ms. Calhoun knew
that the Court had dismissed the case. And the Court didn’t have anything to
do after that.”

We find Judge Wright’s finding to be supported by clear and convincing evidence.

This exception is denied.

Exception 17: Respondent excepts to the hearing judge’s finding that respondent

“attempt[ed] to collect funds . . . from Mr. Schell for which he was not responsible under the
terms of the retainer agreement.” Respondent argues that such finding is not sufficiently
clear and specific to inform her of the allegation of aviolation of MRPC 1.1 Competence.?
However, respondent states that “[a]t the hearing, said allegation appeared to be that
Respondent attempted to charge alate fee and interest due to M r. Schell’ sfailure to pay his

bill .. ..” Respondent admitted this before the Circuit Court for Washington County on

% The evidence was not offered to prove aviolation of MRPC 1.1, but rather MRPC
1.5 and 8.4.
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September 21, 2005, stating: “1 did attempt to charge a late fee and interest because |
assumed you could do so if aperson did not pay his bill.” Judge Wright’s finding was
sufficiently clear and convincing that respondent understood w hat conduct it referred to.

This exception is denied.

C. Respondent’s Exceptions to Conclusions of Law.

Exception 18: Respondent exceptsto the hearing judge’s conclusion and finding that
“the fees that were charged by way of this final March 2003 statement were excessive and
unreasonable” and therefore violated MRPC 1.5. Respondent argues that, pursuant to
Maryland Rule 16-709(c),* the Petition for Disciplinay or Remedial Action is not
sufficiently clear and specific to inform her of the basisof the allegation that she charged
excessive and unreasonable fees.

Judge Raker, writing for the Court, discussed the form of charges in Attorney
Grievance Commission v. Fezell, 361 Md. 234, 760 A.2d 1108 (2000), gating:

“To be sufficient, apetition must be intelligible and sufficiently informative

to allow an accused attorney to prepare a defense. See Attorney Grievance

[Comm 'n]v. Alison, 349 Md. 623, 641, 709 A.2d 1212, 1221 (1998) (holding

that charges were sufficiently clear and specific to inform attorney of

misconduct charged even though allegations did not specifically state that a

cause of actionwas‘frivolous,” but merdy cited therule number and presented
facts to support the al legation). So long as the petition informsthe attorney of

Z Maryland Rule 16-709(c) states:

“c. Form. Thechargesshall bein writing and shall be sufficiently clear
and specific reasonably to inform the attorney proceeded against of any
misconduct charged and of the basis of any allegation that he isincompetent.”
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the misconduct charged in language which is clear and suf ficiently specific to
enable the attorney to prepare a defense, the charges need not be set out in any
particular form. See Bar Ass’n v. Cockrell, 270 Md. 686, 692, 313 A.2d 816,
819 (1974) (holding that, whilethe[predecessor] rulerequiresthat thecharges
be sufficiently clear and specific so as to enable the attorney to prepare a
defense, no certain form or detail isrequired).”
Fezell, 361 M d. at 247, 760 A.2d at 1115.
In the case sub judice, the petition alleged:

“30. Respondent attempted to collect fundsfrom the Complainant for
which he was not responsible under the terms of the retained agreement.

“31. Respondent charged an excessive or unreasonable fee.”

The petition then cited MRPC 1.5. Respondent contends that there must be specific factual
allegations applied to the particular factors enumerated in M RPC 1.5 asto why the fee was
excessive or unreasonable. That is not the case. No certain form or detail isrequired. See
Fezell, 361 Md. at 247, 760 A.2d at 1115; Cockrell, 270 Md. at 692, 313 A.2d at 819. The
petition’ sallegationsinformed respondent that shewould haveto prepare adefense asto why
she attempted to collect funds, which were not provided for in the retainer agreement, from
the complainant and that she would have to show that her charged fees were not excessive
or unreasonable. That issufficiently clear and specific to reasonably inform respondent, as
required by Maryland Rule 16-709(c).

Asto the conclusion of law itself, that respondent violated MRPC 1.5, Judge Wright
found that the total fees chargedin the case wer e unreasonable. Specifically, that respondent

took advantage of Mr. Schell, that she built up $10,000.00 to $15,000.00 in fees and then
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recommended a small settlement that would only cover a portion of those fees, and that she
was not productive for her client. These findings are supported by clear and convincing
evidencein Judge Wright's findings of fact and conclusions of law.

Judge Wright found that respondent delayed in filing the complaint. Thetimeline of
events, according to respondent’s own itemized final bill* is as follows: May 17, 1999,
Representation begins; February 19, 2000, Filing of charging documents with EEOC; May
16, 2000, Receive right-to-sue letter from EEOC. The record indicates that the complaint
itself was then filed with the United States Digrict Courtfor Maryland on August 11, 2000.
Almost ten monthspassed from the time respondent’ s representation of Mr. Schell began to
when she filed the charging documents with the EEOC. Then, respondent waited two
months after receiving the right-to-sue letter from the EEOC before filing the complaint. In
all, somewhere around fifteen months passed from the beginning of representation to the
filing of the complaint.

Respondent argues that thistime period was reasonable. That she had to wait for the
right-to-sue letter from the EEOC and that she “was waiting until an important same-sex
harassment case was decided to determine the most effective way to proceed.” Thereisno
evidence in the record of any particular “important same-sex harassment case” and, while

respondent did have to wait for aright-to-sue letter from the EEOC, she didn’t have to wait

2 Respondent sent a“find computation” to Mr. Schell attached to aletter dated March
15, 2003.
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ten months before filing a claim with the EEOC. Respondent’s contention that she was
pursuing a settlement prior to filing a claim with the EEOC does not negate Judge Wright's
finding and conclusion.

Respondent al so excepts to thehearing judge’ s factual finding that from the filing of
the complaint, August 11, 2000, through August of 2001, “all that' s done are extensions of
discovery-stipulations, requests, gipulations, orders to extend discovery deadline.” The
record indicates that Mr. Schell’ sdepositionwas held on A ugust 16, 2001. Respondent did
not interview or depose any witnesses during the year that passed between the initial filing
of the complaint and Mr. Schell’s deposition. Respondent’s contention that she wastrying
to obtain a settlement is unpersuasive. In addition, respondent alleged that she discovered
at the deposition in August 2001 that Mr. Schell did not have a strong case, as he had been
a participant himself in the complained about harassment. Y et, even with this information
in hand, respondent continued to pursue the case and charge Mr. Schell fees until February
28, 2003.

This exception is denied.

Exception 19: Respondent exceptsto the hearing judge’ sconclusion and finding that
respondent violated MRPC 1.1, 1.3, 14, and 8.4(a), (¢) and (d). Respondent also exceptsto
the hearing judge’s finding that, although respondent did not engage in dishonest or
fraudulent conduct, respondent did engage in conduct that was deceitful and misleading.

Respondent failsto provideany new argumentsfor thisexception other thanthose previously
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discussed and dismissed with the exception of her argumentsinvolving M RPC 8.4(c).
Respondent states that:

“The hearing judge further concludes that Rule 8.4(c) was violated in
that Respondent did not communicate properly and allegedly misrepresented
the facts in regard to the document which dismissed the case in this matter.
Specificaly, the judge cites the January 22, 2002 document which states tha
the case is dismissed, but * The entry of this order is without prejudice to the
right of a party to move for good cause within thirty days to reopen if
settlement is not consummated.’

“The judge then states: *So it is adismissd order without prejudice of
a party to act to reopen if the settlement is not consummated. But the Court
doesn’t do anything more. It’sthe obligation of an attorney if the settlement’s
not consummated within thirty days to do something.” This statement infers
that Respondent took no action to reopen the case because she had not
received the settlement check; however, the record includes a Motion To
Reopen filed by Respondent and Mr. Schell testified that he was aware the
Motion To Reopen was filed.”

However, what is being referred to in regards to the violation of MRPC 8.4(c) is that,
irrespective of respondent filing a Motion to Reopen,” her conduct was deceitful and
misleading. The record indicates that respondent received a check for $8,000.00, the full
settlement amount, and deposited it into her personal bank account on February 20, 2002.
Respondent then failed to properly apprise her client, Mr. Schell, regarding the settlement

amount until a March 15, 2003, letter.

% The record indicates that an order dismissing the case was issued on January 22,
2002, “without prejudice to the right of a party to move for good cause within 30 days to
reopen th[e] action if settlement is not consummated.” On February 19, 2002, within 30
days, respondent filed a Motion to Reopen. On March 11, 2002, the court issued an order
reopening the case, and on August 6, 2002, the case was dismissed as moot due to the
consummation of the settlement.
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Respondent contends that Mr. Schell knew of the settlement from a March 31, 2002,
communication in which she copied aletter sent to Judge L egg to M r. Schell with a note at
the bottom stating:

“Dear Pete:

Per the above, | received the final signed agreement which was senton March

27, 2002 (although [opposing counsel] supposedly signed it on 2/21/02;)

therefore, the conf erenceabove isno longer necessary. Please be advised that

I will do a final computation of your fees and costs and expenses. (see

enclosed agreement)

Very truly yours,
Candace K. Calhoun”
The final computation was not sent to Mr. Schell until the March 15, 2003, letter.
Respondent argues that this was because she had not received an order dismissng the case.
Respondent continued to charge Mr. Schell for representation through February 28, 2003.
We do not find the argument concerning the dismissal persuasve. Respondent held her
client’s settlement money for over a year before providing a full accounting of the costs
involved in the litigation and of the settlement amount.
This exception is denied.
Exception 20: Respondent exceptsto the hearing judge’ sfinding and conclusion that
respondent violated MRPC 1.15 by not depositing the second $5,000.00 received from Mr.

Schell into “a properly designated attorney trust account.” Respondent argues that the

account was a trust account, but was just not properly labeled. It is her contention that
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because she was not charged under Maryland Rule 16-606,>* it would be a violaion of her
due process rights to hold her responsible for the violation. Thisisan erroneous argument.
MRPC 1.15(a) clearly states that “[f]unds shall be kept in a separate account maintained
pursuantto Title 16, Chapter 600 of theMaryland Rules,” which includes Maryland Rule 16-
606.

This exception is denied.

Exception 2 1. Respondent also ex cepts to the hearing judge’ s finding and conclusion
that respondent failed to deposit the $8,000.00 in settlement fundsinto atrust account, and
co-mingled the funds with personal funds, both violations of MRPC 1.15. Respondent
contends that the settlement funds were for fees earned and, thus, do not fall under MRPC
1.15. This contention i s without merit.

MRPC 1.15(b) specifically states tha “[u] pon receiving funds or other property in
which aclient or third person hasaninterest, alawyer shall promptly notify the client or third
person” and subsection (c) statesthat “[w]hen in thecourse of representation alawyerisin

possession of property in which both the lawyer and another person claim interests, the

# Maryland Rule 16-606, entitled “Name and designation of account,” states:

“Anattorney or law firm shall maintain each attorney trust account with
a title that includes the name of the attorney or law firm and that clearly
designates the account as ‘Attorney Trust Account’, ‘Attorney Escrow
Account’, or ‘Clients’ Funds Account’ on all checks and deposit slips. The
title shall distinguish the account from any other fiduciary account that the
attorney or law firm may maintain and from any personal or business account
of the attorney or law firm.” (Emphasis added.)
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property shall be kept separate by the lawyer until there isan accounting and severance of
their interests.” In the case sub judice respondent failed to promptly notify Mr. Schell upon
receivingthe $8,000.00in settlement funds and then deposited the fundsto her personal bank
account when Mr. Schell arguably had an interest in the funds.

This Court discussed the test for evaluating an attorney’s entitlement to funds in
Attorney Grievance Commission v. Braskey, 378 Md. 425, 836 A.2d 605 (2003), in which

we stated:

“In Attorney Grievance Commission v. Culver, 371 Md. 265, 808 A.2d
1251 (2002), this Court held that an attorney violated Rule 16-607(b)(2)!*! by
removing from an escrow account money to which he believed he was
entitled. Weregjected the atorney’sargument that he had not violated the Rule
because he believed, based on hisunderstanding of thefee agreement with his
clients, that he was entitled to the f unds. We noted as follows:

‘The test, however, is not whether, when examining the

circumstancesobj ectively, onewould concludethat respondent

waslegally entitled to theamount claimed; rather thetest should

be whether there was in fact a fee di sagreement between the

% “Both Rule 1.15(c) and Rule 16-607(b)(2) deal with the
prohibition on an attorney’s withdrawal of disputed client funds. Rule 16-
607(b)(2) provides:
‘An attorney or law firm may deposit into an attorney trust
account funds belonging in part to aclient and in part presently
or potentially to theattorney or law firm. The portion belonging
to the attorney or law firm shall be withdrawn promptly when
the attorney or law firm becomes entitled to the funds, but any
portion disputed by the client shall remain in the account until
the dispute is resolved.’
In Attorney Grievance Comm 'n v. Culver, 371 Md. 265, 269, 808 A.2d 1251,
1253 (2002), the hearing judge concluded that Rule 1.15(c) overlapped with
Rule 16-607(b)(2) and that a finding of violation of the latter rule only was
more appropriate.” Braskey, 378 Md. at 449 n.10, 836 A.2d at 620 n.10.
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parties concerning respondent’s entitlement to the amount
withdrawn at the time of the withdraw. The rule is
unambiguous. an attorney may not withdraw a portion of the
deposited fundswhentheattorney sright to receivethat portion
Is“disputed” by the client.’
Culver, 371 Md. at 275-76, 808 A.2d at 1257 (quoting In re Haar, 667 A.2d
1350, 1353 (D.C. 1995)). The Haar court further noted that the dispute need
not be ‘genuine,” ‘serious,’” or ‘bonafide.’ Id. Moreover, the court noted that
‘theword “dispute” means “to argue about; to debate; to question thetruth or
validity of; [or] to doubt.” The American Heritage Dictionary 380 (1976).’
1d. Thetest asto whether theRuleisviolatedisan objectiveone, i.e., whether
therewasin fact adispute regarding thefunds. 4n attorney’s subjective belief
that he or she is legally entitled to the fee is irrelevant. Nor is it relevant that
the attorney is legally entitled to the fee if there is a dispute as to the fee. An
erroneous belief that oneis entitled to adisputed fee may be amitigator with
respect to an appropriate sanction to be imposed but it is not relevant to the
determination as to whether the Rule is violated.”

Braskey, 378 M d. at 449-50, 836 A.2d at 620 (some emphasis added). Numerouslettersin
therecord establish adisagreement or dispute asto respondent’ s entitlement to the settlement
funds. Therefore, respondent should have deposited the fundsinto a proper trust account
pending resolution of such dispute.

This exception is denied.

Wefind that thehearing judge’ sfindingsof fact are not clearly erroneous and our de
novo review of the record supports and affirms that the hearing judge’s conclusions of law
are supported by those f acts.

In sum, we find that respondent isresponsible for violations of all the chargesalleged
by Bar Counsd with the exception of MRPC 8.1. Respondent violated M RPC 1.1 and 1.3

by failing to exhibit competence and diligencein pursuing thelitigation efficiently and within
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areasonable time period. M RPC 1.4 was violated by respondent’s failure to communicate
effectively with Mr. Schell concerning the settlement as well as by respondent’ s inadequate
monthly statements. Respondent violated MRPC 1.5 by attempting to charge interes and
penalty feesto M r. Schell which were not in hisrepresentation agreement aswell as building
up excessive fees through her delaying of the litigation. MRPC 1.15 was violated by
respondent’s failure to properly label her trust account and the deposit of thetwo $5,000.00
payments into that account and, especially, by respondent’ sdeposit of Mr. Schell’ s$8,000.00
settlement check into respondent’s personal checking account. MRPC 8.4(a) was violated
by respondent’ s conductin regards to the other charges. MRPC 8.4(c) was viol ated because
of respondent’ s deceit and misrepresentationin communicationswith Mr. Schell concerning
the settlement funds. Furthermore, respondent's conduct was prejudicial to the
administration of justiceinviolationof M RPC 8.4(d). Finally, Rule 16-609wasalso violated
by respondent’ s treatment of M r. Schell’ s settlement funds.
SANCTION

In deciding what is the appropriate sanction for aviolation of the MRPC we look to,
and evaluate, the particular facts and circumstances of the case before us, considering any
mitigating factors. See Attorney Grievance Comm’n v. Cherry-Mahoi, 388 Md. 124, 160,
879 A.2d 58, 80 (2005); Zuckerman, 386 Md. at 375, 872 A.2d at 713. The overarching
purpose of disciplinary proceedingsisto protect the public rather than to punish the attorney

who erred. Attorney Grievance Comm’n v. Wallace, 368 Md. 277, 289, 793 A.2d 535, 542
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(2002); Attorney Grievance Comm ’'n v. Franz, 355 Md. 752, 760-61, 736 A.2d 339, 343-44
(1999). Aswe stated in Franz:

“The public interest is served when this Court imposes a sanction which
demonstratesto members of the legal profession the type of conduct that will
not be tolerated. Attorney Griev. Comm’n v. Kerpelman, 288 Md. 341, 382,
420 A.2d 940, 959 (1980), cert. denied, 450 U.S. 970, 101 S. Ct. 1492, 67 L.
Ed. 2d 621 (1981). By imposing such a sanction, this Court fulfills its
responsibility ‘to insig upon the maintenanceof the integrity of the Bar and to
prevent the transgression of an individual lawyer from bringing itsimage into
disrepute.’ Maryland St. Bar Ass’n v. Agnew, 271 Md. 543, 549, 318 A.2d
811, 814 (1974). Therefore, the public interest is served when sanctions
designed to effect general and specific deterrence are imposed on an attorney
who violates the disciplinary rules. See [Attorney Grievance Comm ’n
v.]Protokowicz, 329 Md. [252,] 262-63, 619 A.2d [100,] 105 [(1993)];
Attorney Griev. Comm’n v. Owrutsky, 322 Md. 334, 355, 587 A.2d 511, 521
(1991); Attorney Griev. Comm’n v. Alison, 317 Md. 523, 540-41, 565 A.2d
660, 668 (1989). ... The attorney’ s prior grievance history, aswell asfactsin
mitigation, constitutes part of those facts and circumstances. Maryland State
Bar Ass’'n v. Phoebus, 276 Md. 353, 362, 347 A.2d 556, 561 (1975).”

Franz, 355 M d. at 760-61, 736 A.2d at 343-44; Attorney Grievance Comm’n v. Tinsky, 377
Md. 646, 653-54, 835 A .2d 542, 546-47 (2003); Wallace, 368 Md. at 289, 793 A.2d at 542.
Bar Council argues that “[t]hroughout her representation of [Mr.] Schell,
Respondent engaged in conduct laced with dishonesty and breach of trust” and recommends
that respondent be disbarred for violating MRPC 1.1, 1.3, 1.4, 1.5, 1.15, 8.4(a), (c¢), (d) and
Maryland Rule 16-609. Respondent requests that this action be dismissed or, in the

alternative, apublic reprimand be issued.
In determining the appropriate sanction, we note that whilethehearing judgedid find

that respondent violated MRPC 8.4(c), he did not find specifically that respondent engaged
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in dishonest or fraudulent conduct. The actual colloquy between Bar Counsel and the
hearing judge occurred after the discussion of the specific MRPC violations and consisted

of the following:

“[Bar Counsel:] | did have aquestion about 8.4 C. That wasthe engage
in conduct involving dishonesty, fraud, deceit and misrepresentation. Y ou
indicated that 8.4 was violated and you mentioned SectionD. But | didn't. ..
at least | didn’t hear Section C.

THE COURT: Well it was engaging in conduct that was, | think,
deceitful and misrepresentative, not dishonest, not fraud. And the areas of
be[ing] deceitful or misrepresentation go to, again, the communication or lack
of communication or type of communication and the relationship between
client and attorney.”

The central issuethat we must consider in determining whether disbarment isthe appropriate
sanction in this case is respondent’ s treatment of the $8,000.00 in settlement funds.
We stated in Culver:

“Itisnot thefinding of effective dishonesty, fraud or misappropriation,
however, that is essential to our determination whether disbarment is the
appropriate sanction, but rather the attorney’s intent. ‘The gravity of
misconduct is not measured solely by the number of rules broken but is
determined largely by the lawyer’s conduct.’” [Attorney Grievance Comm’n
v.]Briscoe, 357 Md. [554,] 568, 745 A.2d [1037,] 1044 [(2000)] (citing
Attorney Grievance Comm 'n v. Milliken, 348 Md. 486, 519, 704 A.2d 1225,
1241 (1998) (citing Flint’s Case, 133 N.H. 685, 582 A.2d 291, 293 (1990)).
We elaborated on thispoint in [Attorney Grievance Comm ’'n v.]Hayes, where
we stated:

‘That the effect of the respondent’s action may be to

misappropriate fundsbelonging to another, asinAttorney Griev.

Comm ’'n v. Bernstein, 363 Md. 208, 221, 768 A.2d 607, 614

(2001), does not mean that the actionswere taken with the intent

to misappropriate. Similarly, thisis the case with respect to the

finding of no personal enrichment and the respondent’s

knowledge of the Rul es of Prof essional Conduct. Clearly, one

who acts with deliberation and calculation, fully cognizant of
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the situation and, therefore, fully intending the result that is
achieved is more cul pabl e than one who, though doingthe same
act, does so unintentionally, negligently or without full
appreciation of the consequences.’
367 Md. [504,] 514, 789 A.2d [119,] 127 [(2002)] (quoting [Attorney
Grievance Comm’n v.)Jeter, 365 Md. [279,] 289, 778 A.2d [390,] 395
[(2001)]).2"

Culver, 371 Md. at 280-81, 808 A.2d at 1260 (footnote omitted). In addition, Judge
Battaglia, writing for the Court in Zuckerman, opined:

“We have held that the sanction for misappropriation of client funds is
disbarment absent compelling extenuating circumstances justifying a lesser
sanction, see [Attorney Grievance Comm 'nv. |James, 385M d. [637,] 665-66,
870 A.2d [229,] 246 [(2005)]; Attorney Grievance v. Sperling, 380 Md. 180,
191-92, 844 A.2d 397, 404 (2004); Attorney G rievance Comm’n v. Smith, 376
Md. 202, 237, 829 A .2d 567, 588 (2003); Attorney Grievance Comm’n v.

% “See also dissenting opinion of Judge Wilner in Attorney

Grievance Comm 'n v. Bernstein, 363 M d. 208, 231, 768 A.2d 607, 619-20
(2001)
The co-mingling of client and attorney fundsalways createsthe
potential for misappropriation, even when there is no intent to
misappropriate. A misappropriation necessarily occurs
whenever the attorney withdraws funds from a co-mingled
account for his or her own purpose and, as a result, leaves the
account insufficient to cover all client funds, and such a
misappropriation is never innocent. It is not necessarily wilful,
however, or for the conscious purpose of unlawfully taking
funds held in trust for another.
See also Attorney Grievance Comm nv. Adams, 349 Md. 86, 98-99, 706 A.2d
1080, 1086 (1998) (holding that a 30-day suspension is the appropriate
sanction where the respondent did not intentionally misuse the funds of the
client); Attorney Grievance Comm’n v. Drew, 341 Md. 139, 154, 669 A.2d
1344,1351(1996) (holdingthat absent clear and convincing evidence showing
intentional misappropriation, thefailureto properly keep property in an escrow
account warranted suspension as opposed to disbarment).” Culver, 371 Md.
at 281 n.19, 808 A.2d at 1260 n.19.
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Spery, 371 Md. 560, 568, 810 A.2d 487, 491-92 (2002); Attorney Grievance
Comm ’n v. Vanderlinde, 364 Md. 376, 410, 773 A.2d 463, 483 (2001);
however, ‘[w]here there is no finding of intentional misappropriation . . . and
where the misconduct did notresult in financial lossto any of the respondent’s
clients, an indefinite suspension ordinarily is the appropriate sanction.’
Sperling, 380 Md. at 191-92, 844 A.2d at 404 (quoting Attorney Grievance
Comm 'nv. DiCicco, 369 Md. 662, 687,802 A.2d 1014, 1028 (2002)); see also
Attorney Grievance Comm ’'n v. Seiden, 373 Md. 409, 424-25, 818 A.2d 1108,
1117 (2003); Attorney Grievance Comm’n v. Jeter, 365 Md. 279, 293, 778
A.2d 390, 398 (2001); Awuah I, 346 Md. at 435-36, 697 A.2d at 454. Inthis
regard we have stated, ‘ Although ignorance does not excuse a violation of
disciplinary rules, afinding with respect to the intent with which a violation
was committed is relevant on the issue of the appropriate sanction. Thisis
consistent with the purpose of adisciplinary proceeding....” Spery, 371 Md.
at 568, 810 A.2d at 491-92 [(]quoting Attorney Grievance Comm’n v. Awuah
[1], 346 Md. 420, 435, 697 A.2d 446, 454 (1997)[)].”

Zuckerman, 386 Md. at 376, 872 A.2d at 714. The hearing judge did not find that
respondent’ s conduct was i ntentionally fraudulent. The facts indicate that respondent may
have believed that the settlement funds were due her asfees owed f or representation. While
respondent’s belief in respect to the issue of dishonesty may be erroneous, under these
circumstances it is her intent that we primarily evaluate.

This Court does not take the mishandling of attorney trust accounts lightly. Aswe
stated in Attorney Grievance Commission v. Sheridan, 357 Md. 1, 31, 741 A.2d 1143, 1159
(1999):

“We cannot understate the importance of holding funds in escrow in

accordance with Rule 1.15 and how the Rule reinforces the public's

confidencein our legal system. Escrow accounts serve assanctuary for client

funds from the attorney’s creditors. See [Attorney Grievance Comm’n

v.]Webster, 348 M d. [662,] 677, 705 A.2d [1135,] 1143-44 [(1998)]. They

also provide peace of mind and order to disputing parties, assuring that no one

party will exercise control over thefundsuntil anindependent resolution of the
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dispute.”

We have, however, found the sanction of indefinite suspension to be appropriate in cases
with MRPC violations similar to the case sub judice.

In particular, in Sheridan, where the respondent had violated MRPC 1.15(a), (b), (c)
and 8.4(c), we held that indefinite suspension with theright to reapply after oneyear wasthe
appropriate sanction. 357 Md. at 35, 741 A.2d at 1162. In Sheridan, the attorney, acting on
a collections claim, achieved a settlement for his client. Pursuant to the settlement, funds
would be remitted to Sheridan, for his client, on amonthly basis. Sheridan failed to notify
his client of the settlement or the funds received up to that point. The settlement funds at
issuewere not deposited into an escrow account and Sheridan admitted that he used them on
professional and personal ex penditures. Thehearingjudgefound that Sheri dan truly believed
the money was his for attorney’s fees and that he did not act to intentionally defraud his
client. Asaresult of the hearing judge’ s finding, we found that Sheridan’s conduct did not
warrant disbarment. /d. at 35-36, 741 A .2d at 1161-62.

A number of other cases have found indefinite suspension of varying degrees to be
the proper sanction where there was no finding of intentional misappropriation. See
Sperling, 380 Md. 180, 844 A.2d 397 (finding violationsof MRPC 1.15 and 8.4(a); indefinite
suspension with right to reapply after ninety (90) days); Attorney Grievance Comm’n v.
McClain,373Md. 196, 817 A.2d 218 (2003) (finding violationsof MRPC 1.15 and Rule 16-

606; ordered a thirty (30) day suspension); Culver, 371 Md. 265, 808 A.2d 1251 (finding
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violationsof MRPC 1.5(c), 1.15(c) and Rule 16-607 (b)(2); indef inite suspension with right
to reapply after thirty (30) days); DiCicco, 369 Md. 662, 802 A.2d 1014 (finding violations
of MRPC 1.15(a), (c), 8.4(a), Rules16-607(a) and 16-609; indefinite suspension with right
to reapply after ninety (90) days); Jeter, 365 Md. 279, 778 A.2d 390 (finding violations of
MRPC 1.5, 1.15, and Maryland Rules 16-603 and 16-604; indef inite suspension with right
to reapply after six months); see also Zuckerman, 386 Md. at 376-78, 872 A.2d at 714-15.
Respondent did violate M RPC 8.4(c), which often constitutesgroundsfor disbarment.
Because, however, the hearing judge specificdly found that respondent’ s conduct was not
intentionally fraudulent we shall impose a lesser sanction. We note that the charges in the
case sub judice arise only out of a single incident and that no prior history of disciplinary
action against the respondent has been brought to the Court’s attention.
Upon consideration of all the circumstances extantin the casesub judice, wefind that
respondent’ s conduct warrants an indefinite suspension from the practice of law.
IT IS SO ORDERED; RESPONDENT
SHALL PAY ALL COSTS AS TAXED BY
THE CLERK OF THIS COURT,
INCLUDING THE COSTS OF ALL
TRANSCRIPTS, PURSUANT TO
MARYLAND RULE 16-515(C), FOR
WHICH SUM JUDGMENT IS ENTERED
IN FAVOR OF THE ATTORNEY
GRIEVANCE COMMISSION OF

MARYLAND AGAINST CANDACE K.
CALHOUN.
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